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by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection 
to the admission of evidence, the party 
affected may insert in the record, as a 
tender of proof, a summary written 
statement of the substance of the ex-
cluded evidence, and the objecting 
party may then make an offer of proof 
in rebuttal.

§ 4.452–7 Reporter’s fees. 

(a) The Government agency initi-
ating the proceedings will pay all re-
porting fees in hearings in Government 
contest proceedings, in hearings under 
the Surface Resources Act of 1955, as 
amended, in hearings under the Mul-
tiple Mineral Development Act of 1954, 
as amended, where the United States is 
a party, and in hearings under the Min-
ing Claims Rights Restoration Act of 
1955, regardless of which party is ulti-
mately successful. 

(b) In the case of a private contest, 
each party will be required to pay the 
reporter’s fees covering the party’s di-
rect evidence and cross-examination of 
witnesses, except that if the ultimate 
decision is adverse to the contestant, 
he must in addition pay all the report-
er’s fees otherwise payable by the 
contestee. 

(c) Each party to a private contest 
shall be required by the administrative 
law judge to make reasonable deposits 
for reporter’s fees from time to time in 
advance of taking testimony. Such de-
posits shall be sufficient to cover all 
reporter’s fees for which the party may 
ultimately be liable under paragraph 
(b) of this section. Any part of a de-
posit not used will be returned to the 
depositor upon the final determination 
of the case except that deposits which 
are required to be made when a com-
plaint is filed will not be returned if 
the party making the deposit does not 
appear at the hearing, but will be used 
to pay the reporter’s fee. Reporter’s 
fees will be at the rates established for 
the local courts, or, if the reporting is 
done pursuant to a contract, at rates 
established by the contract.

§ 4.452–8 Findings and conclusions; de-
cision by administrative law judge; 
submission to Board for decision. 

(a) At the conclusion of the testi-
mony the parties at the hearing shall 
be given a reasonable time by the ad-
ministrative law judge, considering the 
number and complexity of the issues 
and the amount of testimony, to sub-
mit to the administrative law judge 
proposed findings of fact and conclu-
sions of law and reasons in support 
thereof or to stipulate to a waiver of 
such findings and conclusions. 

(b) As promptly as possible after the 
time allowed for presenting proposed 
findings and conclusions, the adminis-
trative law judge shall make findings 
of fact and conclusions of law (unless 
waiver has been stipulated), giving the 
reasons therefor, upon all the material 
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings 
of fact and conclusions of law proposed 
by one or more of the parties if they 
are correct. He must rule upon each 
proposed finding and conclusion sub-
mitted by the parties and such ruling 
shall be shown in the record. The ad-
ministrative law judge will render a 
written decision in the case which shall 
become a part of the record and shall 
include a statement of his findings and 
conclusions, as well as the reasons or 
basis therefor, and his rulings upon the 
findings and conclusions proposed by 
the parties if such rulings do not ap-
pear elsewhere in the record. A copy of 
the decision will be served upon all par-
ties to the case. 

(c) The Board may require, in any 
designated case, that the administra-
tive law judge make only a rec-
ommended decision and that the deci-
sion and the record be submitted to the 
Board for consideration. The rec-
ommended decision shall meet all the 
requirements for a decision set forth in 
paragraph (b) of this section. The 
Board shall then make the initial deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record 
shall include such rulings on proposed 
findings and conclusions submitted by 
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the parties as have not been made by 
the administrative law judge.

§ 4.452–9 Appeal to Board. 
Any party, including the Govern-

ment, adversely affected by the deci-
sion of the administrative law judge 
may appeal to the Board as provided in 
§ 4.410, and the general rules in Subpart 
B of this part. No further hearing will 
be allowed in connection with the ap-
peal to the Board but the Board, after 
considering the evidence, may remand 
any case for further hearing if it con-
siders such action necessary to develop 
the facts.

GRAZING PROCEDURES (INSIDE AND 
OUTSIDE GRAZING DISTRICTS)

SOURCE: 44 FR 41790, July 18, 1979, unless 
otherwise noted.

§ 4.470 Appeal to administrative law 
judge; motion to dismiss. 

(a) Any applicant, permittee, lessee, 
or any other person whose interest is 
adversely affected by a final decision of 
the authorized officer may appeal to an 
administrative law judge by filing his 
appeal in the office of the authorized 
officer within 30 days after receipt of 
the decision. The appeal shall state the 
reasons, clearly and concisely, why the 
appellant thinks the final decision of 
the authorized officer is in error. All 
grounds of error not stated shall be 
considered as waived, and no such 
waived ground of error may be pre-
sented at the hearing unless ordered or 
permitted by the administrative law 
judge. 

(b) Any applicant, permittee, lessee, 
or any other person who, after proper 
notification, fails to appeal a final de-
cision of the authorized officer within 
the period prescribed in the decision, 
shall be barred thereafter from chal-
lenging the matters adjudicated in that 
final decision. 

(c) When separate appeals are filed 
and the issue or issues involved are 
common to two or more appeals, they 
may be consolidated for purposes of 
hearing and decision. 

(d) The authorized officer shall 
promptly forward the appeal to the 
State Director. Within 30 days after his 
receipt of the appeal the State Director 

may file on behalf of the authorized of-
ficer a written motion, serving a copy 
thereof upon the appellant, requesting 
that the appeal be dismissed for the 
reason that it is frivolous, the appeal 
was filed late, the errors are not clear-
ly and concisely stated, the issues are 
immaterial, the issue or issues were in-
cluded in a prior final decision from 
which no timely appeal was made, or 
all issues involved therein have been 
previously adjudicated in an appeal in-
volving the same preference, the same 
parties or their predecessors in inter-
est. The appellant may file a written 
answer within 20 days after service of 
the motion upon him with the State 
Director. The appeal, motion, the 
proofs of service (see § 4.401(c)), and the 
answers will be transmitted to the 
Hearings Division, Office of Hearings 
and Appeals, Salt Lake City, Utah. An 
administrative law judge, shall rule on 
the motion, and, if the motion is sus-
tained, dismiss the appeal by written 
order.

§ 4.471 Time and place of hearing; no-
tice; intervenors. 

At least 30 days before the date set 
by the administrative law judge the au-
thorized officer will notify the appel-
lant of the time and place of the hear-
ing within or near the district. Any 
other person who in the opinion of the 
authorized officer may be directly af-
fected by the decision on appeal will 
also be notified of the hearing; such 
person may himself appear at the hear-
ing, or by attorney, and upon a proper 
showing of interest, may be recognized 
by the administrative law judge as an 
intervenor in the appeal.

§ 4.472 Authority of administrative law 
judge. 

(a) The administrative law judge is 
vested with the duty and general au-
thority to conduct the hearing in an 
orderly, impartial, and judicial man-
ner, including authority to subpoena 
witnesses, recognize intervenors, ad-
minister oaths and affirmations, call 
and question witnesses, regulate the 
course and order of the hearing, rule 
upon offers of proof and the relevancy 
of evidence, and to make findings of 
fact, conclusions of law, and a decision. 
The administrative law judge shall 
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